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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

DIANE BOND, )
)
Plaintiff, )

) No. 04 C 2617
)

V. ) Judge Joan Humphrey Lefkow

)
CHICAGO POLICE OFFICER )
EDWIN UTRERAS, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Diane Bond (“Bond”), filed suit against five Chicago police officers (“the
defendant officers™), the former chief administrator of the Office of Professional Standards, the
present and former superintendent of the Chicago Police Department (“CPD”), and the City of
Chicago (“the City” ) (collectively, “defendants”), alleging that the defendant officers subjected
her to sexual, physical and psychological abuse pursuant to a pelice department policy, custom
and practice under 42 U.S.C. § 1983. Shortly before trial, the parties reached a settlement. On
March 23, 2007, the court entered an Agreed Order of Dismissal and dismissed the case with
prejudice.

Pursuznt to the parties’ agreed motion, at the outset of the litigation this court entered a
protective order, which allowed the parties to designate certain discovery material as
confidential. The protective order defined “Confidential Matter” not to be disseminated to the
public as, inter alia, “employment, disciplinary, investigatory ... or other information that is of'a

sensitive or non-public nature regarding plaintiff, defendants, non-party witnesses and non-party
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employees of the City of Chicago that may be subject to discovery in this action.” The protective
order further provided, however, that “the designation of material as ‘Confidential Matter’ does
not create any presumption for or against that treatment” and explicitly noted that this court
would retain authority to potentially redesignate any material designated “confidential.”

Prior to the parties’ settlement, Bond requested and received extensive discovery
documents, which included, inter alia, 1) a list of police officers during a specified time period
against whom more than ten complaint register (“CR”) files had been opened, identifying the
officers by name and the CR files by number; 2) a list of those police officers identified in (1)
who had been referred to CPD’s early intervention programs; 3) a list of those officers identified
in (1) who had been assigned to CPD’s Public Housing South Unit; 4) the employee complaint
histories of the defendant officers; 5) CR files against the defendant officers; and 6) CR
investigative files initiated by complaints made by Bond.

On March 15, 2007, Jamie Kalven (“Kalven™), a self-described professional writer and

journalist,' petitioned to intervene in this case’ and moved the court to strike the confidential

'See. e.g., JAMIE KALVEN, WORKING WITH AVAILABLE LIGHT: A FAMILY’S WORLD AFTER
VIOLENCE (W. W. Norton & Company, 1st ed., 1999); Jamie Kalven, Healing Is a Matter of Small Acts
of Attention and Care Sustained Over Time, at http://www.slate.com/defauit.aspx?id=3944&qt=jamie+
kalven; Jamie Kalven, Kicking the Pigeon, at http://www.viewfromtheground.com/wp-content/media/ktp/

kicking_the_pigeon.pdf.

2¢[{]ntervention is the procedurally appropriate course for third-party challenges to protective
orders,” with the press having “standing to challenge a protective order for abuse or impropricty.” Grove
Fresh Distributors, Inc. v. Everfresh Juice Co., 24 F.3d 893, 896, 898 (7th Cir.1994). See also Jessup v.
Luther, 227 F.3d 993, 997-98 (7th Cir. 2000) (discussing the press and general public’s right to intervenc
to challenge confidentiality orders in the language of Rule 24, Fed. R. Civ. P). For that reason , and
because defendants express no opposition to Kalven’s intervention, concentrating instead solely on
Kalven’s motion to unseal the disputed documents, Kalven is given leave to intervene in this action for
the limited purpose of challenging the protective order for abuse or impropriety.

2
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designation of certain documents produced during discovery by defendants.’ Kalven contends
that 1) certain documents are improperly designated as “Confidential Matter” under the
protective order;" and 2) in any event, now that the parties have settled, good cause no longer
exists to keep any of the disputed records confidential.

In response, defendants argue that public access to the requested documents should be
denied because 1) there is no presumption of access to documents that were produced during
discovery but were never presented to or considered by the court in resolving a motion; 2)
defendants would be unfairly prejudiced by the public dissemination of the disputed documents
outside of the adversarial process; and 3) the privacy interests of the defendant officers outweigh
the public’s purported right to or interest in access to the documents.

To begin, it is important to recognize that Kalven has not claimed a common law or first

amendment right of access to the disputed documents but instead bases his claim on Rule 26(c)

3Specifically, Kalven seeks access to the following documents:

1) The list of all Chicago police officers who had more than ten official complaints lodged
against them from 2001 to 2006; 2) The list of officers who had more than ten official
complaints lodged against them from 2001 to 2006 and who were referred to one of Chicago's
“early warning" programs; 3} The list of officers who had more than ten official complaints
lodged against them from 2001 to 2006 and who worked in the Public Housing South Unit; 4)
The defendant officers' Employee Complaint Histories; 5) The CR files opened against the
individual defendant officers; and 6) The CR fites directly related to plaintiff Diane Bond's

complaints.

Petition to Intervene and Motion to Unseal Public Documents Relating to Allegations of Police
Misconduct (“Motion to Unseal”) at 15-16.

“Because the court finds below that the protective order previously entered in this case should be
lifted, there is no reason to undertake a document-by-document review to assess Kalven’s contention that

the City improperly designated certain documents “confidential.”

3
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of the Federal Rules of Civil Procedure. Rule 26(c) permits a district court to issue protective
orders covering discovery materials upon a showing of good cause:

Upon motion by a party or by the person from whom discovery is sought, and for good

cause shown, the court ... may make any order which justice requires to protect a party or

person from annoyance, embarrassment, oppression, or undue burden or expense ...
Fed. R. Civ. P. 26(c). While defendants acknowledge the "good cause" standard for protective
orders under the federal rules, defendants attempt to avoid its application by asserting common
law and constitutional arguments regarding whether the public has a presumptive right of access
to pretrial discovery materials that were not presented to the court and made part of the Judicial
decision-making process. These arguments are unavailing, however, because of the applicability
of Rule 26(c), which provides an independent basis to inspect discovery materials.

Rule 25(c) , unlike the common law and first amendment, see Seattle Times Co. v.
Rhinehart, 467 U.S. 20, 104 S. Ct. 2199, 81 L. Ed. 2d 17 (1984), embodies a presumption of
public access to pretrial discovery materials, including those that are not part of the judicial
record. "It is implicit in Rule 26(c)'s ‘good cause' requirement that ordinarily (in the absence of
good cause) a party receiving discovery materials might make them public.”" Public Citizen v.
Liggett Group, Inc., 858 F.2d 775 (1st Cir. 1988). Indeed, “[u]nless the public has a presumptive
right of access to discovery materials, the party seeking to protect the materials would have no
need for a jud:cial order since the public would not be allowed to examine the materials in any
event." In re Agent Orange Prod. Liab. Litig., 821 F.2d 139, 145-46 (2nd Cir. 1987). Following
the reasoning of the First and Second Circuits, the Seventh Circuit has concluded that while
"pretrial discovery, unlike the trial itself, is usually conducted in private” "the public at large pays

for the courts and therefore has an interest in what goes on at all stages of a judicial proceeding.”



